UNI TED STATES DI STRI CT COURT FOR
THE WESTERN DI STRI CT OF M SSOUR
Western Division

UNI TED STATES OF AMERI CA,
Plaintiff, Cvil Action No:
V. 96- 0575-CV-W 2

ASSCCI ATI ON OF FAM LY PRACTI CE
RESI DENCY DI RECTCRS,

Def endant .

COMPETI T1 VE | MPACT STATEMENT

Pursuant to Section 2(b) of the Antitrust Procedures and
Penalties Act, 15 U S.C. 8 16(b) ("APPA"), the United States files
this Conpetitive Inpact Statenent relating to the proposed Fina
Judgment submitted for entry in this civil antitrust proceeding.
| .
NATURE AND PURPOSE OF THE PROCEEDI NG
dh , the United States filed a civil antitrust
conplaint alleging that defendant, the Association of Famly
Practice Residency Directors ("AFPRD'), and others entered into an
agreenent that restrained conpetition anong famly practice
residency prograns to enploy famly practice residents, and
constituted a per se violation of Section 1 of the Sherman Act, 15
us.cCc § 1 The Conplaint seeks injunctive relief to enjoin
conti nuance or recurrence of this violation.
The United States filed with the Conplaint a proposed Final
Judgnent intended to resolve this matter. The Court’s entry of the
proposed Final Judgnent will termnate this action, except that the

Court will retain jurisdiction over the matter for any further



proceedi ngs that may be required to interpret, enforce, or nodify
t he Judgnent, or to punish violations of any of its provisions.

Plaintiff and the defendant have stipulated that the Court may
enter the proposed Final Judgnment after conpliance with the APPA,
unless prior to entry the plaintiff withdraws its consent. The
proposed Final Judgnent provides that its entry does not constitute
any evidence against, or adm ssion by, any party concerning any
i ssue of fact or |aw

The present proceeding is designed to ensure full conpliance
with the public notice and other requirenments of the APPA. In the
Stipulation to the proposed Final Judgnent, the defendant has
agreed to be bound by the provisions of the proposed Final Judgnent
pending its entry by the Court.

.
PRACTI CES G VING RISE TO THE ALLEGED VI OLATI ONS

The AFPRD is a national professional association, |ocated in
Kansas City, Mssouri, that was established in 1989 to represent
the directors of hospital residency prograns in the specialty of
famly practice nmedicine. Currently, the AFPRD has approxi mately
427 menber directors, who represent approximately 95%of all famly
practice residency prograns nationw de.

In the ate 1980s, conpetition increased anong famly practice
residency prograns for senior nedical students, as well as for
residents already enployed by other famly practice residencies, to
fill vacancies for first- and second-year positions in those

prograns. Famly practice residency prograns increasingly began



actively and directly to solicit the transfer of first year
residents enployed by other famly practice residency prograns.
The solicitations sonetines took place w thout the know edge of the
ot her prograns.

During the sane period, famly practice residency prograns
al so increasingly began to offer econom c inducenents to attract
bot h seni or medi cal students and current famly practice residents.
These i nducenments were sonetinmes offered to nedical students before
t he annual placenent process, known as the "Mtch," conducted by
t he National Resident Matching Program in which a conputer program
mat ches the preferences of senior nedical students and hospita
resi dency prograns.

Begi nning in approximately 1990, the AFPRD began to receive an
i ncreasi ng nunber of conplaints fromits nenber programdirectors
about conpetition fromother famly practice residency prograns for
both senior nedical students and current residents. For the
purpose of elimnating the growing conpetition anong famly
practice residency prograns to attract senior nedical students and
current famly practice residents to their prograns, in 1992 the
AFPRD pronul gated "Qui delines on the Ethical Recruitnent of Famly
Practice Residents" (the "Quidelines").

The Cuidelines enbody an agreenent anong the nenber famly
practice residency programdirectors to limt that conpetition by:
(a) not directly soliciting famly practice residents from ot her
residencies; (b) not offering contracts to applicants who are

current residents in other famly practice prograns w thout the



knowl edge of the other programdirector; (c) making each incentive
and ot her enploynent benefit offered to any applicant available to
all applicants; and (d) not providing any inducenents before the
Mat ch.

After being distributed to and approved by the AFPRD
menbership, the CGuidelines were distributed to and endorsed by
ot her organi zations concerned wth famly nedicine or resident
recruiting, and since that tinme have been provided to nenbers and
proxi es at the AFPRD s annual business session, as well as to any
i ndi vi dual upon request. In order to ensure conpliance, the AFPRD
responds to every conplaint regarding a possible violation of the
GQui delines by contacting both the conplainant and the alleged
violator to investigate the conplaint, and where a violation has
occurred, by informng the programdirector that his or her actions
have viol ated the Cuidelines.

Since the AFPRD di ssem nated the Quidelines, conpetition anong
famly practice residency prograns to attract senior nedical
students and current famly practice residents to those prograns
has been significantly reduced, and the ternms and conditions of
t heir enploynent have been |less attractive than they could have

obtained in a free and conpetitive market.

Based on the facts descri bed above, the Conplaint alleges the
AFPRD and ot hers engaged in a contract, conbination, or conspiracy
that was per se unlawful under Section 1 of the Sherman Act, 15

US C §1, by:



(a) Pronulgating and agreeing to the Guidelines governing
resident recruiting by famly practice residency
pr ogr ans;

(b) Through those Cuidelines, prohibiting the use of certain
recruiting practices such as directly soliciting current
residents in other prograns, offering a contract to a
resident in another programw thout providing notice to
that programis director, and regulating or restricting
t he paynent of certain econom c inducenents; and

(c) Disseminating and ensuring conpliance wth the
Gui del i nes.

[T,
EXPLANATI ON OF THE PROPOSED FI NAL JUDGVENT

The proposed Final Judgnment is intended to prevent the AFPRD
and its nmenber program directors from restraining conpetition in
the future anong famly practice residency prograns seeking to
attract senior nedical students and current famly practice
residents for their prograns for the upcom ng year.

A. Scope of the Proposed Final Judgnent

Section Il of the proposed Final Judgnment provides that the
Final Judgnment shall apply to the defendant and to all other
persons who receive actual notice of the proposed Final Judgnent by
personal service or otherwi se and then act or participate in active
concert with the defendant.

B. Prohi biti ons and Obligations

Sections 1V and V of the proposed Final Judgnment contain the



substanti ve provisions of the Judgnent.

Section |V describes specific prohibited conduct. Section
I V(A) (1) enjoins the defendant fromdirectly or indirectly barring
any famly practice residency program from conpeting to attract,
obtain, or retain the services of current or prospective famly
practice residents. The defendant may no |onger prevent famly
practice residency prograns from offering or providing any
i nducenents to attract current or prospective famly practice
residents in the sane residency year."*

Section IV(A)(2) enjoins the AFPRD fromdirectly or indirectly
prohibiting any famly practice residency program from offering
confidential or spoken inducenents in order to attract current or
prospective famly practice residents.

Section IV(A)(3) enjoins the defendant from prohibiting any
famly practice residency program from directly or indirectly
soliciting, recruiting, or contracting with current famly practice
residents of other residency programs. Section IV(A)(4) enjoins

t he defendant from prohibiting any person from considering

! "Current famly practice residents” is defined in

Section Il as "persons already enrolled in, comrtted to, or

enpl oyed by a famly practice or other residency,"” and
"Prospective famly practice residents” is defined in that
Section as "nedical students or other candidates for residency in
a famly practice program” "Inducenents” is defined in Section
Il as "salary, bonuses (signing, retention, or other), |oan
forgi veness or repaynent, housing all owance or subsidy,
transportation all owance or subsidy, noonlighting paynent,
per m ssi bl e noonl i ghting when on-call, additional paynment for
required on-call activity, noving expenses, travel expenses,

rei nbursenent for any expense in an anmount which exceeds the
actual receipted expense, and any other enploynent benefit or

i ncentive."



applications submtted by current famly practice residents or
contracting with those residents w thout the know edge or approva
of the programdirector of any other residency program ?

Simlarly, Section |IV(B) enjoins the AFPRD from establ i shing
any gui deline, code of ethics, or other standard that prohibits or
restrains AFPRD nenbers from engaging in any of the practices
identified in Section IV(A) of the Final Judgnent, as described
above, or that states or inplies that any of these practices are,
in thensel ves, unethical, unprofessional, or contrary to any policy
of the AFPRD.

Section V of the proposed Final Judgnent contains additional
provisions requiring the defendant to take certain affirmative
actions to publicize the ternms of this proposed Final Judgnent and
to maintain an antitrust conpliance program Section V(A) requires
the AFPRD to, within sixty (60) days of the date of entry of the
Final Judgnent, anmend the Guidelines, and specifically those
provi sions or parts of provisions |ocated at Sections 2(B), 2(0O,
2(E)(1), 2(B)(2), and 2(E)(3) of the Guidelines, to conply with
Section |V above, and provide a copy of the final anmended
Quidelines to the plaintiff.

Section V(B) requires the AFPRD to distribute a copy of the
Fi nal Judgnent, along with a witten statenent that there are no

| onger any AFPRD et hical guidelines or rules that suggest that any

2 "Contracting with," as defined in Section Il of the

Fi nal Judgnent, neans "to negotiate, offer, accept, execute, or
enter into an enploynent contract or agreenent."
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of the practices identified in Section IV(A), as described above,
are in thensel ves, unethical, unprofessional, or contrary to any
policy of the AFPRD, regardl ess of anything defendant nmay have said
about these practices in the past. The AFPRD is to send this
statenent and the Final Judgnment to each current AFPRD nenber
within sixty (60) days from the date of entry of this Final
Judgment, and thereafter annually for a period of five (5) years.

Section V(C) requires the defendant to send a copy of this
Fi nal Judgnment to each new AFPRD nenber no later than ten (10) days
after it is admtted to nenbership, and thereafter annually until
five (5) years after the date of entry of the Final Judgnent.
Section V(D) requires the AFPRD to distribute within sixty (60)
days from the entry of the Final Judgnent, a copy of the Fina
Judgnent and this Conpetitive Inpact Statement to all directors and
officers of defendant, and Section V(E) requires defendant to
distribute in a tinely manner a copy of the Final Judgnent and
Conmpetitive Inpact Statement to any successor directors and
officers in the future.

Under Section V(F), the defendant nust brief annually in
witing or orally its directors and officers or their successors on
the nmeaning and requirements of this Final Judgnent and the
antitrust |laws, including penalties for violating them and under
Section V(Q, obtain from those persons annual witten
certifications that they (1) have read, understand, and agree to
abide by this Final Judgnent, (2) understand that their

nonconpliance with this Final Judgnent may result in conviction for



crimnal contenpt of court and inprisonnment and/or fine, and (3)
have reported all violations of this Final Judgnment of which they
are aware to counsel for defendant. Section V(H) requires
defendant to maintain for inspection by plaintiff a record of
recipients to whom the Final Judgnment and Conpetitive |npact
Statenment have been distributed and from whom annual witten
certifications regarding the Final Judgnent have been received.

Section VI of the proposed Final Judgnent requires the
defendant to certify its conpliance with specified obligations of
Section V(A) and (B). Section VIl sets forth procedures by which
plaintiff may obtain access to informati on needed to determ ne or
secure defendant’s conpliance wth the proposed Final Judgment.
Finally, Section I X provides that the Judgnment will expire ten (10)
years after the date of its entry.

C. Ef fect of the Proposed Fi nal Judgnent on Conpetition

The relief in the proposed Final Judgnent is designed to
remedy the violation alleged in the Conplaint and prevent its
recurrence. The Conplaint alleges that the AFPRD viol ated Section
1 of the Sherman Act by agreei ng upon and establi shing guidelines
to govern resident recruiting that restrained conpetition anong
famly practice residency prograns to enploy famly practice
residents.

The proposed Final Judgnent elimnates the restraint on
conpetition anong fam |y practice residency prograns by enjoining
the AFPRD from prohibiting its nenbers from engaging in these

conpetitive recruiting practices, and from adopting any gui deli nes,



code of ethics, or other rules which prohibit these practices or
which state or inply that they are unethical. The proposed Fi nal
Judgnent also requires the AFPRD to wi thdraw the provisions from
its current Cuidelines that prohibit these resident recruiting
practices and to notify its nenbers that it has done so.

The proposed Final Judgnent contains provisions adequate to
prevent further violations of the type upon which the Conplaint is
based and to renedy the effects of the alleged conspiracy. The
proposed Final Judgnment's injunctions will restore the benefits of
free and open conpetition to the market for the services of famly
practice residents.

I V.
ALTERNATI VE TO THE PROPOSED FI NAL JUDGVENT

The alternative to the proposed Final Judgnment woul d be a ful
trial on the nerits of the case. |In the view of the Departnent of
Justice, such a trial would involve substantial costs to the United
States and defendant and is not warranted because the proposed
Fi nal Judgnment provides all of the relief necessary to renedy the
violation of the Sherman Act alleged in the Conplaint.

V.
REVMEDI ES AVAI LABLE TO PRI VATE LI Tl GANTS

Section 4 of the Cayton Act, 15 U. S.C. § 15, provides that
any person who has been injured as a result of conduct prohibited
by the antitrust laws may bring suit in federal court to recover
three tinmes the damages suffered, as well as costs and a reasonabl e

attorney's fee. Entry of the proposed Final Judgnent will neither
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inmpair nor assist in the bringing of such actions. Under the
provi sions of Section 5(a) of the Clayton Act, 15 U S.C. § 16(a),

the proposed Final Judgnent has no prima facie effect in any

subsequent |awsuit that may be brought against the defendant in
this matter.
V.

PROCEDURES AVAI LABLE FOR MODI FI CATI ON
OF THE PROPOSED FI NAL JUDGVENT

As provided by Sections 2(b) and (d) of the APPA 15 U S.C. 8§
16(b) and (d), any person believing that the proposed Final
Judgnent should be nodified may submt witten coments to Gai
Kursh, Chief; Health Care Task Force; United States Departnent of
Justice; Antitrust D vision; 325 Seventh Street, N W; Room 400
Washi ngton, D.C. 20530, within the 60-day period provided by the
Act . All comments received, and the CGovernnment's responses to
them wll be filed with the Court and published in the Federa
Reqgi ster. Al'l coments will be given due consideration by the
Departnment of Justice, which remains free, pursuant to Paragraph 2
of the Stipulation, to withdraw its consent to the proposed Fi nal
Judgnent at any tinme before its entry, if the Departnent should
determ ne that sone nodification of the Final Judgnent is necessary
to protect the public interest. Mor eover, Section VIII of the
proposed Final Judgnent provides that the Court wll retain
jurisdiction over this action, and that the parties may apply to

the Court for such orders as nay be necessary or appropriate for
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the nodification, interpretation, or enforcenent of the proposed
Fi nal Judgnent.
VII.
DETERM NATI VE DOCUMENTS

No materials and docunents of the type described in
Section 2(b) of the APPA, 15 U. S.C. 8§ 16(b), were considered in
formul ating the proposed Final Judgnent. Consequently, none are
filed herewth.

Dat ed:

Respectful ly subm tted,

MARK J. BOTTI

W LLIAM E. BERLIN

Att or neys

Antitrust Division

U S. Dept. of Justice
325 Seventh Street, N W
Room 450

Washi ngton, D.C. 20530
(202) 307-0827

ALLEEN S. VANBEBBER

Deputy U. S. Attorney

M ssouri Bar No. 41460

1201 Walnut St., Suite 2300
Kansas City, Mssouri 64106
(816) 426-3130
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